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BATTLEDORE AND SHUTTLECOCK IN A 
GAME OF JURISDICTION. 





A beautiful occasion with “a fine sword- 
light” in technicality arises out of a recent 
statute by the General Assembly of Mis- 
souri taking away the territorial jurisdic- 
tion of one, and adding it to that of an- 
other, of that state’s Courts of Appeals. 
And its passing away is not yet. 

To state the matter more concretely, this 
statute took away from the territorial jur- 
isdicion of St. Louis Court of Appeals, 
Pemiscot County, and put it into that of 
Springfield Court of Appeals. Upon the 
day after this statute went into effect the 
former court transferred to the latter a 
case appealed to the former and there pend- 
ing and unsubmitted. To be more correct, 
we should say it entered what purported to 
be an order of transference, for whether it 
really transferred such cause or not is some- 
thing in the way of surplusage in the record 
of the kaleidoscope in the case. 

Cap-a-pie the Springfield court presents 
a parry to the St. Louis thrust, and the 
cause bounds back towards, but supposably 
not into, the St. Louis court, and we might 
say it became a sort of wandering Ulysses. 
but not so wise as he, because he knew, 
without aliunde aid, where his home was 
when he saw it. Mott Store Co. v. St. 
Louis & S. F. R. Co., 158 S. W. 106; S. C. 
id. 108. 

Our grimly humorous friend, technical- 
ity, rises just here to say that though the 
Springfield Court of Appeals says its con- 
frere had no leave, license, authority or 
jurisdiction to send its domiciled visitor 
away, yet it appeared intra muros suf- 
ficiently for cognizance of its presence to 
be taken, because it orders “that this cause 
and all files and papers pertaining thereto 
be and the same are transferred to the St. 
Louis Court of Appeals.” 





Our grimly humorous friend aforesaid, 
also notes the fact that the Springfield 
Court of Appeals says that: “As our opin- 
ion is in conflict with the opinion of the 
St. Louis Court of Appeals in this ‘same 
cause, it is ordered that the cause be certi- 
fied to the Supreme Court for final deter- 
mination as to the jurisdiction of this court 
to hear and determine the same,’’ when at 
the same time it contends that the cause 
is not in its presence at all. 


As we understand the Missouri system 
no question can be certified to the Supreme 
Court, as to which there is conflict of deci- 
sion between two Missouri Courts of Ap- 
peals, unless both courts have jurisdiction 
to decide. If Springfield Court of Appeals 
is right in saying that the other court had 
no question before it of transfer at all, then 
its order was brutum fulmen and the rem- 
edy of appellant was by mandamus to com- 
pel determination of said cause by St. Louis 
Court of Appeals. 

Of course, a court has jurisdiction to de- 
cide a plea to its jurisdiction, but has any 
court without jurisdiction of a cause any 
right to remove that cause to some other 
court over which it has no superintending 
authority or control ? 

The Springfield Court of Appeals would 
have nothing to do with mere refusal by 
St. Louis Court of Appeals to proceed to 
determine a cause and the fact of a non- 
jurisdictional appendix to such a refusal 
equally must be ignored. 

One court said the statute removed the 
cause automatically; the other said there 
was only jurisdiction in the court to which 
the cause had been properly appealed to 
hear and determine it, because the statut> 
never divested it of that jurisdiction. Con- 
versely, the former court says, or must be 
presumed to say, that the latter court has 
authority to do but a single thing—accept 
or reject jurisdiction. If it rejects jurisdic- 
tion, appellant has his remedy by manda- 
mus. If so, where does certification of dif- 
ference of opinion come in? Appellant has 
one sure sort of remedy and that is to com- 
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pel one or the other of these courts to 
hear his case under mandate that he must 
apply for. If the case is out of St. Louis 
Court of Appeals, it can give him no ap- 
peal nor do any certifying to have its view 
settled. If the case never got into the 
Springfield Court of Appeals, it is as im- 
potent to certify any ruling to the Supreme 
Court as is the other court. 

Let us make this a little plainer. One 
court says the statute by proper construction 
meant that it should transfer this cause. 
The other court says it gave the first court 
no such power and therefore the cause has 
not been transferred. Where the Spring- 
field Court is radically wrong in our opin- 
ion is in supposing that the purpose of the 
right or duty to certify is for anything else 
than maintaining harmony in judicial deci- 
sion by invoking the superintendence of the 
Supreme Court. Certainly it was not to 
take away the right of a litigant to compel 
any inferior court to hear his cause and, if 
he has that right, it ought to be deemed 
his exclusive remedy. A court may not 
donate a remedy, and this the Springfield 
Court of Appeals, seemingly of its own 
volition, attempts to do. 








NOTES OF IMPORTANT DECISIONS 





EXEMPTIONS— PENAL STATUTE A- 
GAINST CREDITOR ASSIGNING TO EVADE 
STATUTE:—In Markley v, Murphy, 102 
N. E. 376, decided by Indiana Supreme Court, 
there is considered and upheld as constitu- 
tional a statute, which provides under penalty 
of fine that “whoever, either directly or indirect- 
ly, assigns or transfers any claim for debt 
against a citizen of Indiana for the purpose of 
having the same collected by proceedings in 
attachment *** out of the wages or personal 
earnings of the debtors, in courts outside of 
the state of Indiana, when the creditor, debtor, 
person or corporation owing the money in- 
tended to be reached * * * are each and all 


within the jurisdiction of the state of Indiana.” 

The court points out that’ in Ohio such a 
statute was upheld in Hinds v. Sells, 63 Ohio 
St. 328, 58 N. E. 800, the court there saying 
that: “The purpose of this section is to pro- 
tect our citizens in their rights relating to 





homesteads and exemptions and as the stat- 
utes on that subject are constitutional, any 
statute which is reasonably in aid of the right 
must also be constitutional, unless it should 
conflict with some other part of the constitu- 
tion. The section in question only prevents 
our own citizens from resorting to a sharp 
trick or practice in another state to de- 
feat the provisions of our exemption laws and 
the General Assembly has full power to so 
protect our citizens.” 

It ought to be true that a state has the 
right to prevent its own subjects doing 
acts on its soil violative of its policy, and, 
so if any other happens to be within the 
state at the time of the commission of the 
forbidden act. It hardly may be said, however, 
that the law does not leave a large loophole 
for escape from its provisions merely by step- 
ping across a state line and there assigning 
such claim of debt, whether one goes to the 
other state for such purpose or there con- 
ceives and puts into execution his intent. Re- 
finedly it might be argued that assignment 
has no effect until it is acccepted in another 
state and one is not to be punished for an act 
without any effect save in another state. 
There must be an overt act to constitute 
crime, and its occurrence creates venue. 


NEGOTIABLE INSTRUMENTS—GARNISH- 
MENT OF BANK UPON WHICH UNPRE- 
SENTED CHECK HAS BEEN DRAWN.—The 
Nebraska Negotiable Instruments Law, Sec. 
188, provides that: “A check of itself does 
not operate as an assignment of any part of 
the funds to the credit of the drawer with 
the bank, and the bank is not liable to the 
holder unless and until it accepts or certifies 
the check.” Application of this provision 
was denied in a case decided by Supreme 
Court of Nebraska, where after a check had 
been drawn, drawee bank was garnisheed in 
a suit against drawer. Farrington v. F. E. 
Fleming Com. Co., 142 N. W. 297. 

It appears that a Missouri bank cashed a 
check, for a commission company doing busi- 
ness in that state, drawn on its deposit ac- 
count in a Nebraska bank, and intervened in 
the suit for the amount of the check, the lower 
court holding against the intervener. 


In reversing this ruling the Nebraska court, 
first holding in opposition to cases which 
rule that there is merely the relation of debt- 
or and creditor between banks and depositor 
with no property of depositor in funds to his 
credit, then says: “If the effect of the Negoti- 
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able Instruments Act is to adopt the rule 
that no action against the deposit bank can 
be maintained upon the check by the holder 
‘unless and until it accepts or certifies the 
check,’ which is not necessary now to decide, 
still that section is not applicable to the facts 
in this case. The plaintiff is not .claiming 
under the Negotiable Instruments Act. The 
effect of service upon the garnishee is to im- 
pound the funds in the hands of the garnishee. 
The bank holding the deposit is not directly 
interested in this litigation. Its duty as gar- 
nishee is to pay the money to tne party 
having the better right to it as determined by 
the court. The commission company had 
money on general deposit in the garnishee 
bank and procured that money from the (Mis- 
souri) bank by drawing its check against that 
deposit in favor of the (Missouri) bank. The 
(Missouri) bank clearly has a better right 
to the deposit than the commission company 
has and this plaintiff by garnishment could 
obtain no better right than her debtor had.” 


The statement of fact here seems confusing. 
There is nothing in the report showing that 
“that” money on deposit in the Nebraska bank 
was obtained from the Missouri bank, but 
rather it appears that the commission com- 
pany already had a balance to meet the check 
when it was drawn but it was impounded by 
the garnishment. The Missouri bank, therefore, 
stands in no different position from any other 
check holder, and if there were two of them 
the payment of the junior check by the bank 
before the order is presented would acquit 
the bank. 


It is true there is authority for the last 
clause of the above excerpt, and the real ques- 
tion in states holding as Nebraska does is 
whether Negotiable Instruments Law is as nar- 
row as the court decides. In other words, does 
the law merely intend to state a situation be- 
tween a bank and its depositor, or does it ad- 
ditionally mean that the giving of the check 
has no effect whatever as regards a deposi- 
tor’s account, that is to say,, statutorily 
create the situation in Nebraska which de- 
cision holds not to exist otherwise? It seems 
to us that the framers of Negotiable Instru- 
ments Law intended the conflict which the 
Nebraska court points out was to be al- 
layed. The uniform status of a check 
was aimed at, and this is prevented by this 
ruling. This decision seems out of line with 
the spirit in which other courts are acting 
with regard to the Negotiable Instruments 
Law. 





REFORMING PROCEDURE—THE 
GREAT PROGRAM OF THE AMER- 
ICAN BAR ASSOCIATION. 





The address delivered by Hon. Thos. W. 
Shelton, Chairman of the Committee on 
Uniform Judicial Procedure, in calling to 
order the “Conference of Judges” at Mon- 
treal, August 30, 1913, was one of those 
occurrences that mark the progress of 
events. 

The Conference of Judges was composed 
of the forty-eight Chief Justices of the 
States, the Chief Justice of the Court of 
Appeals of the District of Columbia, the 
nine presiding Judges of the nine Federal 
Circuit Courts of Appeals, the Chief Jus- 
tice of the Court of Appeals of the District 
of Columbia, a Federal Judge from Hawaii 
and the Chief Justice of Porto Rico. It 
was the first Conference of Judges ever 
held in the history of the United States. 
The object is to bring about uniformity in 
judicial procedure amongst the States 
through fixed interstate judicial relations 
just as there is now fixed interstate com- 
mercial relations. The Conference met with 
the Committee on Uniform Judicial Pro- 
cedure of the American Bar Association, of 
which Mr. Shelton is Chairman. 

Mr. Shelton spoke as follows: 


It will be left to another to convey to 
you suitable expressions of appreciation for 
the interest manifested by your presence 
here this evening in the organized endeavor 
to simplify, cheapen, and expedite judicial 
procedure. Yet, I beg that you will per- 
mit me to say that not only the Committee 
whom you have kindly come to help and 
the American Bar Association but the peo- 
ple of this country will gratefully remem- 
ber and reward for the wholesome and un- 
selfish effort to inspire and maintain faith 
in the most important of governmental re- 
lations. 

Appellate Courts Should Prepare and 
Improve all Procedure-—Under the policy 
of Congress and that of nearly all the 
States, the judge is bound hand and foot by 
an aggregation of archaic. inflexible, unre 








CENTRAL 


202 


LAW JOURNAL. 





No. 12 








lated statutes defining his conduct, made 
piecemeal by the tegislative branch of the 
government. These he is sworn to follow 
and obey, though injustice be done in his 
very presence. That is the result of exclu- 
sive legislative control over the detail ma- 
chinery of the courts. As a result, the 
courts have been accused of incompetency 
and the lawyers of indifference and insin- 


cerity regarding a condition they did not 
create and are helpless and almost hope- 


less to alter. The concomitant of responsi- 
bility in any relation is the power and fa- 
cility to properly perform the required 
duty. If the bench and bar are to be held 
responsible for the results of court proced- 
ure they should be allowed to prepare and 
gradually perfect that procedure, the leg- 
islative department retaining control over 
all jurisdictional and fundamental matters. 
Immediate alterations and reform would 
thereby be assured in response to the cal! 
of convenience or the demand of justice. 
I do not fear to restate it in the presence 
of these great jurists that the failure to 
promptly do away with admitted hardships 
arising out of the present system has done 
more to prejudice the people against courts 
and lawyers than any other juridical ele- 
ment. Ignorance on the part of laymen 
and the press had enabled helplessness to 
be mistaken for indifference and even for 
deliberate wrong. It is not to be reason- 
ably assumed that Congress, seeing the evil 
consequences of present cenditions, will 
fail to act favorably and promptly. Mean- 
while, the patient acquiescence that has 
characterized the bench and bar has ceased 
to be a virtue and has become a_ public 
menace. Let the light be turned on that 
the responsibility may rest where it be- 
longs and the people may seek relief where 
it alone may be found. But, apart from 
these personal considerations, the test of 
any permanent institution is its ability to 
adapt itself promptly to changing condi- 
tions. Necessary improvements, as well as 
the rules themselves, should not be de- 
pendent upon legislative time, whim or lack 
of information, but they should be prompt- 





ly made by the highest appellate court as 
occasion arises. The application of these 
basic principles is necessary to the preserva- 
tion of a balance between the three depart- 
ments of government. 

A Country-wide Call Answered.—See- 
ing these things and believing them, there 
has come about an awakening of the public 
conscience that has galvanized into life a 
sense of duty and organized determination, 
whose country-wide call has been heard and 
answered. The avidity with which the Bar 
Association’s program has been accepted 
inspires a confidence that justifies optimism 
and faith in our citizenship. In the com- 
mon love of country and the general wel- 
fare state lines have been wiped away as 
if by magic. With one impulse lawyers 
have sunk their personal difference and 
submitted the entire matter to the Federal 
Supreme Court as a well-qualified central 
power whose work they would accept and 
support. In an unanimous resolution they 
have called upon Congress to set the Su- 
preme Court free. 

The Conference of Judges——Actuated bv 
that same spirit the big, broad-minded men 
who have given their lives to the sacred du- 
ties of the judiciary, have stepped down 
from the bench in this hour of their coun- 
try’s need to give of the fullness of their 
experience and wisdom. And, thus, there 
has come about the first Conference of 
Judges ever held in the history of the United 
States. I am grateful to be living when 
it took ploce. As it is epochal so it is evi- 
dential. It symbolizes an unselfish love of 
country and a surrender of personal in- 
clinations that will do more to solidify sen- 
timent and reincarnate the old-time respect 
and veneration for the courts than any oth- 
er agency. It will give new inspiration to 
the lawyers and will add dignity and im- 
portance to the campaign of this Commit- 
tee, for its work is just beginning. It will 
be an argument in behalf of an intention 
and a determination that will satisfy the 
earnest and discredit the pessimist. It will 
give justification to Congress for speedy ac- 
tion. It means the end of seeking after 
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experiment and innovation and the begin- 
ning of the application of permanent prin- 
ciples. Already the most powerful commer- 
cial and civic organizations in this country 
are joining in the campaign. It is a sign of 
the beginning of a new and a notable era 
when laymen and lawyers and judges will 
work hand in hand for the perfection of 
the administration of justice. The loyalty 
of the great majority of the people once 
they are convinced of the good intention of 
covernment, is one of the most indestruct- 
ible, comforting and dependable things next 
to religion. It is well for the people to con- 
tinue in the campaign for this evidence of 
their faith is needed in order that there may 
be hushed the voice of the unthoughtful 
critic and the self-seeking opportunist. ‘To 
the observant it had long since become quite 
apparent that unless judicial procedure was 
reformed by the bench and bar it would be 
attempted by persons more impatient than 
competent and possibly more selfish than 
patriotic. 

Interstate Judicial Relations, — The 
thought is ventured that a fixed system of 
interstate judicial relations ought to be quite 
as possible and even less difficult- than the 
present plan of interstate commerce rela- 
tions. Instead of thousands of merchants, 
manufacturers and bankers and hundreds 
of railroads and other human endeavors 
creating difficult complications to solve, 
there would be forty-eight Supreme Ap- 
pellate Courts and nine Federal Circuit 
Courts of Appeals to agree upon a given 
principle. Already there is a cardinal rule 
of interpretation that when a state adopts 
a statute, its court will follow the meaning 
given it by the highest court of the sister 
state first adopting it. True it is that, by 
fundamental law, there must be fixed in- 
terstate commercial relations. Equally true 
it is that by unselfish patriotism untar- 
nished by pride, there may be fixed inter- 
state judicial relations. After all, we are 
but a big family living upon a big farm 
subdivided by imaginary political lines. At 
heart we are one, a truth that would be 
promptly demonstrated in the presence of a 





common enemy or other peril! Why not 
in response to reason, if not necessity? We 
need a little more friendly gossiping by 
the judges over the back fences. This 
ought to be possible and practical in a 
country where the brains and brawn and 
money of the men of every state is com- 
mingled in a common effort of uplift, civic 
improvement and industrial advancement. 


What does New York or Montana or Tex- . 


as mean to the lawyer protecting his client 
or the judge administering justice? Jus- 
tice is the same the world over. Why 
should not the machinery for administer- 
ing it be the same? Why follow the opin- 
ion of another court and not the machinery 
leading up to it? 

No Excuse for Differing Procedure.— 
There is no more excuse for differing court 
procedure amongst the States than for the 
use of differing languages. It is antag- 
onistic to comity, convenience and economy. 
It has no part in the principle of states 
rights. It is in#mical to a close fraternal 
relation between the States and retards an 
even flow of commerce. I said a few years 
ago that never in all the world was there 
such solidarity of purpose, such fraternal 
co-operation and such unity of effort as ex- 
ists to-day throughout this great, fruitful 
and prosperous country. Commercially 
and socially it is made one by transporta- 
tion, telegraph, telephone and newspaper 
service and facilities. It depends the one 
section upon the labor, fruits and indus- 
tries of another like, almost, the members 
of the human body itself. A living evidence 
is the adoption of uniform statutes concern- 
ing all common commercial matters. If 
the same law is acceptable to all the States, 
why is not the same procedure by which it 
is enforced as acceptable? And, if not, why 
cannot it be made so through a system, in 
the preparation of which all will have a 
part. 

The Mt. Vernon Conference—An Anal- 
ogous Incident.—And this brings to mind 
a picture of the past. History bears evi- 
dence that just such thoughts-as these, con- 
cerning commerce, troubled the patriots 
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when governments were first established in 
this country. There is a striking analogy 
between interstate commercial relations of 
that day and interstate judicial relations of 
this day. There was intense pride of opin- 
ion and unprofitable conflict. There was no 
organized effort at any understanding and 
there was a total absence of mutal interest 
and common purpose. There was a vision 
but there was no faith to visualize it; no 
enthusiasm to incarnate it and no optimism 
to inspire. Each state went about its own 
way as if the others were hostile foreign 
countries or unworthy of association. Just 
at this phychological moment Virginia sent 
lames Madison to meet and confer with 
a representative from Maryland. ‘The old 
“Mother of States” wanted to talk it over 
and Marvland was willing. That was the 
historic “Mount Vernon Conference” held 
in 1785, out of which grew the Anapolis 
Convention. It was the very beginning of 
fixed interstate commerce relations. That 
modest conference sowed seed that fell in 
good ground and in due course there came 
forth a harvest that made this nation com- 
mercially, educationally, and religiously, the 
wonder and envy of the world. It has gone 
down to history, to live as long as the re- 
public shall last. Am [ hoping too much: 
is the vision born of the wish and not of 
conviction that the end of the work of the 
“Montreal Conference” is not to-day? It 
is for you, upon whose strong shoulders 
Fate has thrown this great responsibility, to 
perpetuate its name in history and to make 
an answer that what has been done with 
interstate commerce relations can be done 
with interstate judicial relations. 


A. H.R. 








HUSBAND AND WIFE—WIFE’S LOSS OF 
CONSORTIUM. 
GAMBINO v. MANUFACTURERS’ COAL & 
COKE CO. 





St. Louis Court of Appeals. Missouri. June 
24, 1913. Rehearing Denied July 5, 1913. 
158 S. W. 77. 

Where the husband was injured by his em- 
ployver’s negligence, and was incapacitated and 
rendered sick and debilitated for a period of 
several months, the wife had no right of action 


for loss of “corsortium’’—the loss of the so- 
ciety, companionship, aid and support of the 


husband during the time he was so incapacitat- = 








ed—since the tort involved was a wrong in- 
flicted directly on the husband, to whom the 
cause of action accrued, and the loss of the wife 
was merely consequential, and did not amount 
to a violation of her “personal rights” under 
the married women’s statutes. 


NORTONI, J.: This is a suit for damages al- 
leged to have accrued to plaintiff wife through 
the loss of companionship, comfort, and sup- 
port of her husband, entailed as a result of the 
negligence of defendant. Plaintiff recovered, 
and defendant prosecutes the appeal, 


Defendant, an incorporated company, owns 
and operates a coal mine, and plaintiff’s hus- 
band was in its employ as a coal miner at the 
time of his injury. Joseph Gambino, plaintiff's 
husband, was injured in defendant’s coal mine 
by a rock falling upon him from the roof over 
the neck of his room; that is, in a space which 
connects the miner’s room or working place 
with the main entry of the mine. The rock 
which fell from the roof upon Gambino, it is 
said, was six feet in length, three feet wide 
and about three inches in thickness. He was 
caught under the edge of the rock, and suffer- 
ed a broken leg and other injuries which inca- 
pacitated him from performing any kind of 
service, and rendered him sick and debilitat- 
ed for a period of several months. 

It appears that the neck of the miner's 
room where plaintiff's husband was injured, 
like the main entry of the mine, is in the 
care and keep of the defendant while the se- 


curity of the room, or working place, of the 


miner is to be looked after by the miner him- 
self. It is therefore conceded throughout the 
vase that the obligation to exercise ordinary 
care with respect to the reasonable safety of 
the roof of the neck of the room from whence 
the rock fell rested upon the defendant. The 
evidence tends to prove that defendant was 
remiss in the matter of inspecting the roof 
of the neck of the room and securing it from 
the fall of rock and that plaintiff's husband 
was injured as a result of defendant’s negli- 
gence thereabout. 

(1, 2) The sole question for consideration 
relates to the right of recovery in the plain- 
tiff wife as for consortium; that is for the 
loss of the society, companionship, and also 
the aid and support of her husband during 
the time he was so incapacitated. No case 
has been cited revealing such a recovery on 
the part of the wife to have been sustained 
where her deprivation of the society, com- 
panionship, aid, comfort, and support of her 
husband was occasioned through a mere neg- 
ligent tort. Moreover, after considerable re- 
search, we have found none to that effect, 
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and the authorities seem with one accord 
to announce a contrary view; for it is said 
the entire loss is to be compensated in the 
husband’s suit. No one can doubt that it is 
the general rule the husband may recover in 
his suit damages accrued through a negligent 
injury to his person for such loss as ensues 
on account of his diminished earning power 
and loss of wages. But be this as it may, the 
wife is entitled to the support of her husband, 
and prior decisions declare that she may re- 
cover in her own name from one who has 
wrongfully deprived her of such support as 
through an That she may 
recover under the married woman’s statute in 
her suit for loss of the companionship, soci- 
ety, aid, comfort, and support of her husband 
of which she is deprived through an inten- 
tional tort, as by the alienation of his affec- 
tions, is not open to question; this for the 
reason that such alienation of affections and 
the loss it entails involves a violation of her 
“personal rights.’””’ See Clow v. Chapman, 
125 Mo. 101, 28 S. W. 328, 26 L. R. A. 412, 46 
Am. St. Rep. 468; Nichols v. Nichols, 147 Mo. 
387, 48 S. W. 947. It has been hertofore de- 
termined by this court that the wife may re- 
cover, too, for the loss of society, comfort, 
companionship, and the aid and support of 
her husband of which she is deprived by the 
willful act of a defendant who, by constant an- 
noyance and threats, occasions his insanity. 
See Clark v. Hill, 69 Mo. App. 541. These 
judgments obviously proceed on the theory that 
the loss to be compensated results from the 
violation of the “personal rights” of the 
plaintiff wife, from whom the husband has 
been enticed or driven away through willful 
and intentional conduct on the part of defend- 
ant. In this view it is said the “personal 
rights” of the wifetohave the\companionship 
and support of her husband have been direct- 
ly invaded, and therefore the tort involved is 
a wrong perpetrated upon her. The proposi- 
tion is entirely sound in those cases involving 
the alienation of the affections of the hus- 
band, for it is certain there the husband 
would have no right of action as-for a wrong 
perpetrated upon him, especially in view of 
the fact that he participated in the wrong upon 
his wife. But such may not be true as to the 
subject-matter involved in Clark v. Hill, supra, 
for there it would seem the husband, driven 
insane by the willful conduct of Hill in threat- 
ening violence, etc.,would have a right of ac- 
tion therefor as well, for in such case the suf- 
fering of the insane husband, though purely 
mental, resulted from the malicious, inhuman, 
and oppressive conduct. See Hickey v. Welch, 


intentional tort. 





91 Mo. App. 4. It is difficult to square the 
principle reflected in Clark. v. Hill with the 
rule of decision which obtains in cases of the 
character of this one, but be that as it may, 
that case is not directly in point here, for it 
certainly does not involve a negligent tort; on 
the contrary that tort was intentional and ma- 
licious. However, the question is confused, 
and we are much embarrassed by the judg- 
ment in that case. The authorities with one 
accord deny the right of the wife to recover 
for the loss of the society, aid, comfort, and 
support of her husband, as in this case where 
he is but temporarily incapacitated through 
the negligence of another, on the ground, as 
we understand it, that the tort involved is a 
wrong inflicted directly on the husband, to 
whom the cause of action accrues, and that 
the loss of the wife sought to be compensated 
therein is merely consequential. In other 
words, it is reasoned that such loss of society 
and support does not amount to a violation of 
her “personal rights’ under the marrled 
woman’s statutes, but rather that the tort is 
against, and the injury to, her husband to 
whom alone compensation should be made; 
for her right derived through the marital re- 
lations with him is remote, and therefore not 
a subject for judicial consideration so long as 
he may enforce it. In this view the courts 
have denied the right of recovery of the wife 
for the loss of the society, comfort, and sup- 
port of her husband in every case of this char- 
acter with which we are acquainted. There is 
but one authority in this state on the question, 
and that is the recent decision of the Kansas 
City Court of Appeals, directly in point. See 
Stout v. Kansas City Terminal Ry. Co., 157 
S. W. 1019, not yet officially reported. See, 
also, to the same effect Feneff v. N. Y. Cent. 
& H. River R. Co., 203 Mass. 278, 89 N. E. 436, 
24 L. R. A. (N. S.) 1024, 138 Am. St. Rep. 291; 
Brown v. Kistleman (Ind.) 98 N. E. 631, 40 
L. R. A. (N. S.) 236; Goldman v. Cohen, 30 
Mise. Rep. 336, 63 N. Y. Supp. 459; 21 Cyc. 
1530; 6 Thomp. Neg. § 7411. For a highly in- 
structive discussion of the whole subject, 
though not directly in point as authority here, 
see Marri v. Stamford Street R. Co., 84 Conn. 
9, 78 Atl. 582, 33 L. R. A. (N. S.) 1042, Ann. 
Cas. 1912B, 1120. 


The judgment should be reversed. It is so 
ordered. 

ALLEN, J., concurs. 

REYNOLDS, P. J. (concurring). I concur 


entirely in the result reached by my Brother 
Nortoni but think that we should expressly 
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overrule so much of the decision of our court 
in Clark v. Hill, 69 Mo. App. 541, as holds that 
a like action can be maintained. That was 
an action by the wife for damages sustained 
in the loss of the support and association of 
the husband, it being alleged that he was driv- 
en insane by threats of violence made by de- 
fendant. Obviously, as pleaded and proven 
there, it was not a tort directed against the 
wife; not an intentional tort as against her, 
such as are cases of alienation of the affec- 
tions of the husband and the like. Clark v. 
Hill rests, on this proposition, alone on the 
decision of our Supreme Court in Clow v. 
Chapman, 125 Mo. 101, 28 S. W. 328, 26 L. R. 
A. 412, 46 Am. St. Rep. 468. That was an ac- 
tion for the alienation of the affections of the 
husband, a tort against the husband as such. 
Judge Black squarely and unmistakably places 
the decision on law right of 
the husband to maintain an action for dam- 
ages against a third person for enticing away 
his wife and depriving him of her society, 
and of the like right in the wife under our 
statute. Acknowledging that the common law 
gave the wife no corresponding right, he dis- 
tinctly finds support for her action in such a 
sase in the changed status of the wife which 
is brought about by our statute. I do not 
think that either on the facts or the principle 
involved, Clow v. Chapman furnishes any sup- 
port for the holding of our court in Clark v. 
Hill on this point, and I think we should dis- 
.tinctly overrule that decision in so far as it 
holds that the kind of actions there and here 
involved can be maintained by the wife or the 
husband, Otherwise and on other points cov- 
ered by that decision, it is a correct and very 
lucid statement of the law. , 


the common 


Note.—Loss of Consortium of Either Spouse 
as Ground of Recovery for Negligent Injury — 
Upon the same day that the Missouri court de- 
cided the instant case, it also held that a hus- 


band was entitled to recover for loss of the 
wife’s services. Bruce v. United Rvs. Co., 158 
S. W. 102. In Marri v. Stamford Street R. Co.. 


84 Conn. 9, 78 Atl. 582, 33 L. R. A. (N. S.) 1042, 
Ann. Cas. 1912 B, 1120, the position is taken, in 
effect, that, under statute emancipating the wife, 
she has been placed on the same plane as the 
husband, and, therefore, the old action at com- 
mon law for “ill usage per quod consortium 
amisit” has become unsuited to our jurisprudence. 
As the instant case says, this case presents “a 
highly instructive discussion of the whole sub- 
ject.” The theory of recovery at common law 
was as expressed by Blackstone (1 Bl. Com. 442) 
that: “By marriage, the husband and wife are 





one person in the law; that is, the very being or 
legal existence of the woman is suspended dur- 
ing the marriage, or at least consolidated into 
that of the husband, under whose wing, protec- 
tion and cover she performs everything.” Then, 
speaking of injuries to husband and of those to 
wife, it is said: “We may observe that in these 
relative injuries notice is only taken of the 
wrong done to the superior of the persons related, 
by the breach or dissolution of either the rela- 
tion itself, or at least the advantages accruing 
therefrom: while the loss of the inferior bv 
such injuries is totally unregarded. One reason 
for which may be this: that the inferior has no 
kind of property in the company, care, or as- 
sistance of the superior, as the superior is held 
to have in those of the inferior, and therefore 
the inferior can suffer no loss or injury.” 3 
Bl. Com. 143. 


However we may appreciate or fail to ap- 
preciate this kind of reasoning, or think it only 
may represent individual speculation, yet it must 
be admitted, that husband and wife were dis 
tinguished, because of their varying status in the 
marriage relation, and if the varying status dis- 
appears so also does the reason for distinction 
Then, it comes down to the question whether 
equality brings both to the status of the wife 
at common law or advances the fatter to the com- 
mon law status of the husband. The Connecti- 
cut court states the matter thus: “The question 
then remains whether the law shall say that both 
husband and wife are entitled to maintain an 
action for loss of consortium, when the other 
sustains at the hands of a third person personal 
injuries not accidental, resulting in physical im- 
pairment, or that neither can do so. As the re- 
sult of the legal status created for those who 
come under the act of 1877 (enabling act) it 
seems clear that in an action to recover for per- 
sonal injuries to a wife, compensation can be 
obtained for the resultant physical impairment 
and disability as fully and to the same extent as 
in an action by a husband where he is the per- 
son personally injured. This impairment and dis- 
ability necessarily includes diminution or destruc- 
tion of the capacity to serve or help in all prac- 
tical ways, and the foundation of the husband's 
former recovery being essentially grounded, as 
we have seen it was, in the impairment of the 
wife’s capacity for service and usefulness, it fol- 
lows quite inevitably that the wife’s recovery 
must be regarded as exclusive, except, of course, 
as to expenses which the husband may have been 
called upon to incur by reason of the wife’s in- 
jury. The right to recover these rests upon a 
different basis.” 


In Massachusetts the view expressed by the 
Connecticut court seems almost, if not fully, 
adopted in later decision. The supreme court 
of this state had ruled: “That the unity and 
identity of interest, which by the common law 
existed between husband and wife have been im- 
paired. * * * They are not, however, entirely 
done away with. The husband’s right to com- 
pel his wife to work for him is abridged, but he 
still has a right to her society and assistance, 
which is different in character and degree from 
that which other people have, or which she is 
at liberty to give them.” Kelley v. N. Y. N. H. 
& H. R. Co., 168 Mass. 308, 43 N. E. 1063. 38 L. 
R. A. 631, 60 Am. St. Rep. 397. But in Bolger v. 
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Boston El. R. Co., 205 Mass. 420, gt N. E. 380, 
allusion was made to the case of Feneff v. N. Y. 
C. & H. R. R. Co., 203 Mass. 278, o8 N. E. 436, 
24 L. R. A. (CN. S.) rez, where the wife’s right 
to recover for consortium was denied, as fol- 
lows: “We do not see why the case of Feneff v. 
New York & Hudson River Railroad, supra, is 
not decisive of this case (action by husband for 
loss of consortium). No valid distinction can be 
drawn between the husband’s right to recover for 
the loss of the wife’s consortium, in cases grow- 
ing out of the negligence of a third party, and 
the wife’s right to recover for loss of the hus- 
band’s consortium in like cases. Neither can it 
make any difference that in the case of the wife 
the loss of consortium is, or may be the sole 
ground of recovery and in the case of the hus- 
band it is, or may be, one of several grounds of 
recovery.” Thereupon a verdict for the husband 
was reduced from $2,500 to $750, so as to ex- 
clude all recovery for consortium and include 
the husband’s expenses incurred in the care and 
attempted cure of his wife. 

Statutory rights, however, have been more 
often held not to affect husband's right to recover 
for consortium, Thus it was said that the hus- 
band should not be deprived of this right unless 
explicitly so directed. Omaha & R. Valley R. Co.. 
41 Neb. 578. 59 N. W. g21; Mewhirter v. Hatten. 
32 Iowa 288, 20 Am. Rep. 618, but in the former 
of these cases the consortium right seemed to bez 
restricted from what it was at common law. 

In Birmingham So. R. Co. v. Lintner, 141 Ala. 
420, 38 So. 363, 109 Am. St. Rep. 4o, it was 
thought the statute meant nothing more than to 
vest in the wife her earnings in services ren- 
dered to third persons. “It in no degree emanci- 
pates her from her houshold duties, nor author- 
izes her to enter upon such alien services as 
would conflict with and prevent the performance 
of ner duties incident to the domestic establish- 
ment—the care, comfort and convenience of the 
family—the duties, in short, which, before the 
statute, she owed to the husband, as husband 
and head of the family. These duties she 
owes now just as she did at the common law: 
and while the husband may pretermit them and 
engage wholly or to any less extent in outside 
services the earnings of which belong to her, 
without such emancipation by the husband, she 
owes these services to him as before.” This 
states the matter strongly, but it hardly may be 
denied, that the common law status is somewhat 
changed, and permission of the husband need not 
be shown to enable the wife to recover for such 
services—even refusal to so permit her would 
not be any defence on the part of one to whom 
the services were rendered. What she owes to the 
husband is precisely like what he owes to her 
and jointly to their offspring. Calling him head 
of the family is more euphonious than true. 

Pennsylvania decision holding husband’s right 
to recover for loss of wife’s aid, etc., has not been 
affected by her rights under enabling acts. Hewitt 
v. Pa. R. Co., 228 Pa. 397, 77 Atl. 623. Of simi- 
lar view is Caswell v. N. J. St. R. Co, 69 N. J. 
L. 226, 54 Atl. 565. 

It is believed that Massachusetts’ later view as 
expressed in the Bolger case, supra, and so force- 
fully reasoned out in the Marri case by the Con- 
necticut case will gather new followers in de- 
cision. It ought to be that if anyone can re- 
cover full damages for injury, loss of earnings, 








etc., this is an end of the matter, and it seems 
quite apparent that if the theory of the common 
law no longer fits our conditions it ought not 
to be longer enforced. Naq such rule as we 
enforce couid ever have obtained recognition at 
common law, if both parties to the marriage rela- 
tion had been equal. 








ITEMS OF PROFESSIONAL 
INTEREST. 





SHOULD “REFORMING” PROCEDURE COM- 
MENCE WITH “REFORMING” THE 
JUDGE? 


Our good friend, Mr. Everett P. Wheel- 
er, of New York, is chairman of the com- 
mittee of the American Bar Association to 
suggest Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary Cost 
in Litigation. He has been chairman of this 
committee since the memory of man runneth 
not to the contrary, yet we doubt if he ever 
received a letter of criticism so unique as that 
which was addressed to him at Montreal at 
the last meeting of the Association by Mr. 
Thomas H. Franklin, of San Antonio. Judge 
Franklin is a member of the firm of Denman, 
Franklin & McGown, one of the leading law 
firms of Texas and, for that matter, of the en- 
tire southwest. 

Judge Franklin sends us a copy of his letter 
to Mr. Wheeler which makes such good 
reading that we pass it out to our readers, 
with the permission of Judge Franklin. 

August 27th, 1913. 
Honorable Everett P. Wheeler, 

Chairman, Special Committee of American 

Bar Association to suggest Remedies and 

Formulate Proposed Laws to Prevent De- 

lay and Unnecessary Cost in Litigation. 


Montreal, Canada. 


Dear Sir:— 


It is a far cry from San Antonio to 
Montreal and a still farther cry to your dis- 
tinguished Committee from one who has spent 
the better portion of his life on the fringe of 
the frontier peddling out law from the hurri- 
cane deck of a bucking broncho and who has 
not yet gotten fully adjusted to the dignity of 
a roll top desk, a revolving chair and a “high- 
brow clientelle,” and his mild, if not modest, 
views may not reach the inner consciousness 
of your Committee. But brothers, the spirit 
moveth me and I must speak. I have read 
and re-read your report to the American Bar 
Association and wish to say a word thereon. 








208 











If my language has more of the abruptness of 
the bucking broncho. than the smoothness of 
the roll top desk, I apologize in advance, as 
the broncho has more to do with the bending 
of this twig than the desk. Since graduating 
up to the latter, I have learned to part my 
hair in the middle and wear tailor made 
clothes, but at times the restrictions of the 
present hurt and I unwittingly drop back into 
the habits of the past. Therefore, I again ask 
that you excuse linguistic lapses into the fron- 
tier vernacular. 

The chief purpose of your report seems to 
me to be to remedy imperfections in Judges 
by improvements in practice and procedure. 
Don’t you think it would be better to head the 
broncho the other way and secure the im- 
provements in the administration of the law 
by educating the ministers of justice up to 
a proper comprehension of their duties? 

Do you think that any learned chancellor 
would ever issue an injunction without notice, 
or a temporary restraining order except where 
necessary for the protection of rights invaded 
or seriously threatened with immediate in- 
vasion? 

Why a statute then directing a chancellor 
not to do what he ought not to do and yet 
leaving to him the final determination of what 
he should or should not do? You say to him 
by statute he must not issue an injunction ex- 
cept upon notice nor a “temporary restrain- 
ing order without notice to the opposite par- 
ty, unless it shall appear * * * * that immedi- 
ate and irreparable loss or damage will result 
to the applicant before the matter can be heard 
on notice.” To the chancellor is, therefore, 
left the determination of the question whether 
the emergency is such to demand the issuance 
of an injunctive writ without notice. 

How much farther along, therefore, have you 
gotten by passing the statute? Can you sup- 
ply brains by statute or conscience by an act 
of the National Congress or State Legislature? 
It seems to one who has gotten his legal edu- 
cation during the short recesses between the 
bucks of a broncho, whose main talent ran to 
bucking, that rules of practice and procedure 
in the trial courts are framed upon the prin- 
ciple that by a faithful following of them the 
ends of justice could be best attained. If, 
however, it should clearly appear to an ap- 
pellate court in any case that the ends of jus- 
tice had been certainly reached by the trial 
court, but that some purely directory rule of 
practice or procedure had been technically vio- 
lated, then upon what principle of common 
sense or justice should the just judgment of 
the lower court be reversed and the cause re- 
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manded for a new trial? Don’t you think that 
the practice of reversing a case for such tech- 
nical error originated in the mind of some 
judge who was mentally indolent and did not 
wish to hunt the record to determine whether 
the error had accomplished any harm in the 
trial of the case? That the baby born of such 
a parentage was immediately baptized by some 
other judge of like calibre as “Judicial Prece- 
dent” and thereafter grew into vigorous man- 
hood under the careful nursing and feeding 
of bench and bar? 

Since then dockets have become crowded, 
decisions have been repeatedly multiplied, de- 
lays in justice grown into practical denial of 
rights and the layman by bitter experience 
has discovered that this judge-made law is 
responsible for many of the .tribulations he 
suffers when he seeks justice through the 
courts, and he is loudly clamoring the “Ju- 
dicial Precedent” be bowled over and that a 
creature termed “Substantial Justice” shall 
be set up in his place. In response to the 
vor populi, the Bar seems to be turning its 
back on poor, old time-honored and court-wor- 
shipped. “Judicial Precedent’”” and is salaam- 
ing to the new favorite “Substantial Justice.” 

What you now propose is to say, by statute, 
to the Judges of the Appellate Courts: “You 
must not reverse any case unless it is made to 
affirmatively appear to you from the entire 
record that there was error committed by the 
trial court of such a nature that substantial 
justice was not reached in the judgment ap- 
pealed from.” It must logically follow, there- 
fore, that the question of what is the substantial 
justice of a case is one for final determi- 
nation by a court of last resort. 

Now, of course, the only justification for the 
lodging of that power in an appellate judge 
instead of in a nisi prius magistrate is that 
the former is a fairer, more learned man and 
a better lawyer than the latter. This being 
true. why not abolish the appellate courts, 
make the decisions of the trial courts final and 
make trial judges of the big men that we now 
put on our appellate benches? 

But I see an objection to that course. We 
haven’t enough big men to go around. We 
couldn’t get enough judges to preside in our 
trial courts. We would run short of material. 
Therefore, we should devise some plan for edu- 
eating our trial judges until they are fully 
qualified to understand the meaning of sub- 
stantial justice and wise enough to properly 
administer it. I suggest, therefore, that 
we establish a “National School of Jud- 
dicial Instruction” to sit at Washington 
nine months out of each year, to be 
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composed of the present members. of 
the Supreme Court of the United States, 
vacancies to be filled by appointment by the 
President of the United States, and a “State 
School of Judicial Instruction” in each state 
to be composed of the present members of the 
court of last resort in each state, respectively, 
vacancies to be filled by the governor of the 
state, and that we abolish all appellate courts, 
national and state. 

As soon as these schools are organized, fed- 
eral trial Judges should be required to stand 
examinations in the National School and all 
state trial judges stand examination in their 
respective State Schools, physical, mental, 
moral, temperamental and spiritual; all those 
who fail at the examinations to be immedi- 
ately removed from office and turned out to 
graze in the Mojave desert as punishment for 
holding a judicial position without a proper 
understanding of what the appellate courts un- 
derstood to be substantial justice. Vacancies 
thus caused in federal judicial positions or 
occurring within three years thereafter to be 
filled only with lawyers who had first passed 
their examination in the National Schools and 
vacancies in state judgeships to be filled only 
by lawyers who had passed their examination 
in one of the State Schools. After the expi- 
ration of three years, all,judicial positions to 
be filled only with lawyers who had taken a 
two years’ course 
graduated therefrom. 

As some of the subjects of study and for 
examination in these schools, I suggest the 
following: 

1. When does testimony amount to more 
than a scintilla of evidence and raise an issue 
to be submitted to a jury? And is the scin- 
tilla a scintilla if the trial court says it is, 
but is not a scintilla if the appellate court says 
it is not? 

2. What is the proper part played in the ad- 
ministration of equity by the Chancellor’s 
foot and what is the proper rule by which it 
should be measured? Does it furnish any 
better guide to the chancellor than his liver 
and if so, why? : 

3. The rule of reason, its origin, true appli- 
cation, proper comprehension, and ultimate 
extension and why courts should assume that 
a legislative body is a “reasonable creature in 
being.” 

4. Substantial Justice. The true meaning of 
the phrase with a full consideration of the 
question why a trial judge who is unfit to final- 
ly determine what is substantial justice, at 
once becomes fully qualified to do so, should 
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he be elected or-~appointed to an appellate 
judgeship? 

5. If the courts of the country have not 
been administering substantial justice in the 
past, what have they been doing and how can 
they be made to administer it in the future by 
legislative enactment? 

6. Where the majority of a court holds a 

legislative act constitutional, have the minor- 
ity judges rendering dissenting opinions holding 
it unconstitutional violated their oaths to sup- 
port the constitution and the laws? 
7. What is technical error? If a man is 
tried, convicted and sentenced to death for 
murder and the record shows that the trial 
judge peremptorily instructed the jury to con- 
vict the defendant and assess the death pen- 
alty, but also conclusively shows that the de 
fendant was guilty of murder and should be 
hung, is the error of the court in so charging 
the jury, a technical one because substantial 
justice has been done in the case? If so, what 
becomes of the right of trial by jury—that 
palladium of our liberties we lawyers have 
talked about so often and with such vigor as 
to court frequent attacks of apoplexy? Can 
there be such a doctrine as that a man may 
be so guilty that he is not entitled to a fair 
and impartial trial? 

8. Mob Law and Substantial Justice—noting 
carefully the difference between taking a man’s 
life or property by mob violence and the de- 
priving him of one or both without follow- 
ing the due forms and processes of the law of 
the land. In the one instance the mob deter- 
mines what is substantial justice and in the 
other the determination is made by a few in- 
dividuals who temporarily occupy judicial 
positions. Differentiate carefully. 

9. Receiverships, their Cause and their 
Cure. This subject must be considered with 
special reference to carefully prepared statis- 
tics showing the number of instances in which 
receivers have been appointed to public ser- 


1 vice corporations to aid the latter to hinder 


and delay their creditors, and the number in 
which such appointments have been made to 
compel such corporations to perform their 
duties to the public. In considering this sub- 
ject, special attention must be given to the 
“substantial justice’ of the appointment in 
each instance. 

10. Corporate Monopolies in Restraint of 
Trade. How many would there have been in 
the United States if the equity powers of the 
courts had been intelligently exerted to pre- 
vent or overthrow them? 

11, Public Policy. The meaning of the term 
to be carefulily defined without the use of 
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language expressing the definition and to be 
provided with fire-escapes permitting of the 
rapid retreat of the definer when confronted 
with a case his definition did not fit. 

Can one imagine any more pleasing and en- 
nobling sight than the teachers of the Nation- 
al School instructing students therein! Think 
how gravely they will expound the law and 
how forcibly impress their auditors with its 
certainty by reading eloquent dissenting 
opinions rendered by some one of them when 
he was a judge; how accurately will they de- 
fine technical error; how eloquently explain 
“substantial justice;” how clearly express the 
meaning of public policy, and how simple will 
seem the most abstruse question when eluci- 
dated by them. And when watered by the 
drippings from this Sanctuary, how produc- 
tive of “substantial justice” will become the 
brains of the students offering for examina- 
tion. 

I trust that this communication will be 
received in the spirit of brotherly love in which 
it is written and that in its consideration the 
members of your committee will accord to the 
writer not only “substantial justice,” but 
substantial charity, for he is only a meek 
and lowly marcher in the ranks of this Asso- 
ciation, more ignorant than learned in the 
law, and, sitting at the feet of the wise, he 
asketh instruction. 

Very truly 
THoMAsS H. 
San Antonio, Texas. 


yours, 
FRANKLIN. 





RECENT DECISIONS BY THE COMMITTEE 
OF PROFESSIONAL ETHICS OF THE NEW 





YORK COUNTY LAWYERS  ASSOCI- 
ATION. 
Question No. 31.—Is it proper professional 


conduct for a lawyer to repudiate an _. oral 
stipulation, by which he agreed, in return for 
a favor which has been granted and cannot 
be revoked, to admit on the trial of an action 
a certain fact in issue, which might, at the 
time, have been proved by the issuing of a 
commission but has since become difficult or 
impossible to prove? He contends that the 
promise was made without his client’s express 
authority; that his client, learning of the 
promise during final preparation for trial, in- 
sisted upon its withdrawal; and that he must 
give his client the benefit of the court rule 
which makes oral stipulations unenforceable, 
just as it would be his duty to plead the 
statute of frauds in a case to which it ap- 
plies. 
Answer 
committee: 


No, 31.—In the opinion of the 
The repudiation of an oral stipu- 





lation is to be condemned. The committee re- 
gards such conduct as improper. It directs 
attention also to the following decisions hold- 
ing the client to be estopped under such cir- 
cumstances: 

Mutual Life Ins. Co. of N. Y. 
146 N. Y. 275, 280. 

People vs. Stevens, 52 N. Y. 306, 310, 311. 

Question No. 32.—Do you deem it improper 
professional conduct for a lawyer to adver- 
tise for business in the foliowing form? You 
will note that he does not mention his pro- 
fession. ‘ 

“Avoid Litigation—I act as adviser, arbi- 
trator, adjudicator and special confidential 
agent to diplomatically adjust all difficulties 
and disputes for individuals, corporations or 
Bond given when matters of trust are 
Rank reterences....................:.. 
Appointment by phone:.......... 


” 


vs. O'Donnell, 


heirs. 
placed with me. 


mittee, the advertisement referred to is im- 
proper, notwithstanding its opening words 
“Avoid litigation.” 

Question No. 33.—A gave Mrs. C an option 
on a piece of property. She threatened suit 
for the return of the option money. A called 
on his attorney, stated the facts to him, ask- 
ing him to defend him in the suit should one 
be brought. The lawyer agreed to do this. 
No payment was made for retainer, and none 
asked as A was absolutely responsible finan- 


cially and had had business relations with 
this attorney before under similar circum- 
stances. 


Subsequent to this, Mrs. C saw the junior 
partner of this law firm who commenced suit 
against A. A called on the junior partner 


and protested against his taking the case 
against him. The junior partner’ pleaded 
justification by saying that when he com- 


menced suit he was ignorant of any arrange- 
ment between A and his partner, and further 
there was no payment for retainer. 

First: Was the junior partner justified in 
taking the case against A? 

Second: Could he withdraw from the suit 
and in case the suit went on, could the senior 
partner defend A, as per original agreement 
between himself and A? 

Answer No. 33.—In the opinion of the com- 
mittee, that if in ignorance of A’s relation- 
ship with the senior member, the junior mem 
ber took Mrs. C’s case, there was nothing in 
his conduct justifying criticism: but upon 
discovery of the fact, each party was disquali- 
fied from acting for either of the parties in 
the controversy. 
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Question No. 34.—Does the committee re- 
gard the following as _ proper professional 
conduct: 

One of a firm of lawyers formerly occu- 
pied judicial position, and while a judge he 
delivered an opinion. After his resumption 
of active practice the opinion is cited by op- 
posing counsel as controlling and in conflict 
with a contention made by the former judge’s 
firm. In its brief this firm inserts the fol- 
lowing: 

“It was a member of our firm who wrote 


the opinion cited against us. When this mat- 
ter was recently brought to his attention he 


gave it as his view that the practice which 
we urge is proper, and the motion which we 
make is made with his express sanction.” 

Answer No. 34.—In the opinion of the com- 
mittee the reference in the brief to the pres- 
ent “view” or opinion is improper, It is out- 
side the scope of allowable argument. 

Question No. 35.—A is a member of the 
bar assuming to represent a legatee under a 
will. He offers the will for probate at the re- 
quest and procurement of the only child of the 
decedent, who has already to his knowledge, 
announced her determination to contest and 
defeat the probate. It appears by frank ad- 
mission of A upon the first hearing that he 
will not take any active step in support of 
the probate and the duty devolves upon the 
persons named as executors. Upon the hear- 
ing before the surrogate on the contested is- 
sues A cooperates with the attorney for the 
contestant, advises with him and assists in 
the contest of the will propounded by him 
for his client. 

Does not this constitute unprofessional 
conduct? 

Answer No. 35.—In the opinion of the com- 
mittee, that upon the facts as stated, A ap- 
pears to have assumed inconsistent positions 
in offering the will for probate and then in 
cooperating in contesting its probate. In the 
absence of any further facts which might ex- 
plain and possibly justify the apparent in- 
consistency, the committee would consider 
that the duty of A to his client, the legatee, 
should preclude him from acting as stated in 
the question. 
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A Treatise on the Law of Municipal Corpora- 
tions, by Eugene MecQuillin, author of Munici- 
pal Ordinances and Judges of the Eighth Judi- 
cial Circuit, Missouri. In six volumes. Vol- 
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Chicago, Ill. Callaghan & Co. Review will 
follow. 


The American Digest annotated key num- 
ber series, Volume 15, continuing without 
omission or duplication the Century Edition 
of the American Digest, 1658 to 1896, and the 
Decennial Edition, 1897 to 1906. A digest of 
Current Decisions of the American Courts, as 
reported in the National Reporter System, the 
Official Reports, and elsewhere, from August 
1, 1912, to January 31, 1913. And digested in 
the monthly advance sheets. for September, 
1912, to and including February, 1913 (Nos. 
264-269). Prepared and edited by the Editorial 
Staff of the American Digest System. Price 
$4.00, St. Paul, Minn. West Publishing Co. 
Review will follow. 








HUMOR OF THE LAW. 


“T see an Illinois judge has fined himself 
for speeding.” 

“Well, that’s no more than just.” 

“And suspended sentence.” 

“Well, that’s no more than human.’—Wash- 
ington Herald. 





An interesting and significant incident is told 
in the New York Sun by a member of a law 
firm who hired a Russian Jew as office boy. 
He was small, and obviously underfed, and 
his employer soon arranged that he should have 
at least one good meal a day in a near-by res- 
taurant. Later he got lodgings for him in a 
better district than that in which he had 
grown up. 

Within a year he was attending lectures at 
an evening law school. In the office, he did 
not wait to be told what to do. He did things. 
When he had a moment’s leisure he “boned” 
law books. 





Several prominent attorneys were discussing 
the peculiar and rather humorous’ questions 
put to witnesses by young attorneys entering 
upon their legal work, and one of the number 
vouched for the authenticity of this incident: 

“I went up to the superior civil court one 
day to hear a young friend of mine try his first 
case. All his relatives and friends were there, 
and the novice wore a most serious expression 
as he started to question a witness. He did 
nicely until he asked the man: 

“Did you have a contract with the plaintiff?’ 

“Yes,” replied the witness. 


“*What kind of contract was it?’ 
“*An oral one,’ replied the witness. 


“*Will you please produce it? 

“The witness stood still staring at the at- 
torney, and then looked at the judge, inquir- 
ingly. There was a ripple of laughter through- 
out the court room, but still the young attor- 
ney did not ‘catch on,’ and, looking toward the 
judge, remarked: 

“*Your Honor, I ask you to give the witness 
until 2 o’clock to produce that contract.’ 

“The court could not longer withhold, and 
joined in the laughter. Then the young law- 
yer saw his mistake, and with reddened face 
also had a good laugh.’—Case and Comment. 
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1. Abstracts of Title—Damages.—<An abstract 
company undertaking to make an abstract for 
real estate is liable to the person ordering the 
abstract for any mistake therein causing dam- 
age to such person.—Hillock vy. Idaho Title & 
Trust Co., Idaho, 133 Pac. 119. 

2. Adverse Possession—Continuous.—In tres- 
pass to try title, defendant relying on adverse 
possession could not recover where the posses- 
sion had not been continuous and exclusive, and 
where the premises had not been fenced for the 
statutory period.—Purington y. Broughton, Tex., 
158 & W. 227. 

3.———Continuous.—Where a widow, in posses- 
sion with her daughters of land, owned jointly 
by her husband and his deceased brother, re- 
pudiated the interest of the brother’s heirs, but 
removed from the land before the 10 years re- 
quired by the statute of limitations, leaving the 
daughters in possession, the adterse possession 
was broken, in the absence of evidence showing 
that the daughters were holding for their moth 
er or under a claim from her.—William v. Ran- 
dall, Tex., 158 S. W. 253. 

4.——Subordinate Title-—The occupation by 
any other person than the holder of the legal 
title is, deemed subordinate to the legal title, 
and the burden is on such person to show that 
his occupancy is hostile-—Janke v. McMahon, 
sal., 133 Pac. 21. 

5. Appearance—Waiver of Service.—A defend- 
ant upon whom a summons had not been served 
did not waive service, where its attorneys asked 
Plaintiff's attorneys for additional time to an- 
swer.—Klatte vy. McKeand, S. C., 78 S. E. 712. 





5. Attachment — Excessive Levy. — Where 
plaintiff in an action upon a note for $3,560 ma- 
liciously attached property of defendant amount- 
ing to over $100,000, defendant has a right of 
action for damages for the excessive levy.—Tut- 
hill v. Sherman, S. D., 142 N. W. 257. 








7. Attorney and Client—Authority.—An _ at- 
torney who has obtained judgment for his client 
may control any fund realized therefrom to 
satisfy his lien for fees.—Lane v. Brison, Ga., 


* FOr 


78 S. E. 725. 





8. Authority.—An attorney has authority to 
bind his client by an agreement not to take a 
change of venue, since that is a right affecting 
the remedy and not the cause of action.—Terre 
Haute Brewing Co. v. Ward, Ind., 102 N. E. 395. 

9. Bailment—Conversion.—It is the duty of 
the bailee to use ordinary care to protect the 
property from injury and to return it as agreed 
upon, though a mere neglect to do so does not 
subject either a minor or an adult to a suit for 
conversion; but, where the bailee does any will- 
ful and positive act violating such duty or re- 
pudiating the contract to the injury of the prop- 
erty, the bailor has an action for damages.— 
Daugherty v. Reveal, Ind., 102 N. E. 381. 

10. Bankruptey—aAct of.—Mere sufferance by 
a ereditor of a bankrupt to enforce by execu- 
tion a mortgage lien antedating by more than 
four months the filing of the bankruptcy peti- 
tion, on which judgment had been recovered, 
does not constitue an act of bankruptcy.—In re 
Deer Creek Water & Water Power Co., U. S. D. 
c., 105 Fed. 205. 

11.——Bar.—An adjudication and discharge in 
bankruptcy, pending an action against the bank- 
rupt on a note which is duly scheduled in the 
bankruptey proceedings, abates the action.— 
Fort-Mims & Haynes Co. vy. Branan-Akers Co., 
Ga., 78 & E. 72 

12.——Counsel Fees.— Where the property of a 
bankrupt was attached within four months be- 
fore bankruptcy, it was error, as a condition to 
an order requiring a delivery of the property 
to the trustee, to require him to pay counsel 
fees to the attorney for the attaching creditor 








and costs of the attachment suit.—In re Shoe- 
maker, C. C. A., 205 Fed. 113. 
13. Lease.—A provision in a coal mine 


lease, giving the lessor a lien to secure all 
amounts that might become due under the 
lease, did not extend to a claim for damages 
caused by the bankruptcy of the lessee and 
consequent abandonment of the lease.—In_ re 
Gallacher Coal Co., U. S. D. C., 205 Fed. 183. 

14. Preference.—A mortgage, executed bya 
bankrupt to a bank the day before bankruptcy 
proceedings were instituted, in pursuance of a 
former oral agreement to execute the same to 
secure advances to enable the bankrupt to pur- 
chase horses, held void as a preference.—Lath- 
rop Bank of Lathrop, Mo., v. Holland, C. Cc. A., 
205 Fed. 143. 

15.——Trustee’s Sale.-—The Bankruptcy Act 
of 1898 places no restriction on the trustee’s 
sale of real property at public auction, and re- 
quires no order of the court therefor.—In re La 
France Copper Co., U. S. D. C., 205 Fed. 297. 

16.———Venue.—Where a bankrupt firm did 
business in Boston, in Suffolk county, and two of 
its members resided in two other counties, the 
bankruptcy proceeding could properly be re- 
ferred to a referee in either county.—In re Wat- 
kinson, C. C. A., 205 Fed. 145. 

17. Banks and Banking—False Report.—In 
a prosecution of a cashier fo a state bank for 
making a false report, it is no defense that he 
signed the report at the request of a superior 
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othicer without knowledge or investigation as to 
its truth.—State v. Cutts, Idaho, 133 Pac. 115. 


18.——Regulation.—The quasi public nature of 
the banking business, and the intimate relation 
which it bears to the fiscal affairs of the people 
and the revenues of the state, bring it within 
the police power and make it a proper subject 
for legislative control—United States Fidelity 
& Guaranty Co. v. Poetker, Ind., 102 N. E. 872. 


19. Bills and Notes—Assumption of Mortgage. 
—Where the owner of land subject to a mort- 
gage required a purchaser to assume payment 
thereof, and the purchaser teok an assignment 
of the note before it was due, and subsequently 
reissued it, the owner is liable for payment.— 
Judy v. Warne, Ind., 102 N. E. 384. 


20.——Holder in Due Course.—The right of 
the transferee of a check taken without notice 
of any fraud in its inception was not affected 
by any subsequent transactions between the 
maker and the payee rescinding the contract of 
exchange in which the check was given.—First 
Nat. Bank of Crookston, Minn., v. Osborn, Iowa, 
142 N. W. 209. 

21.——Intoxication.-—Under Negotiable Instru- 
ments Law, declaring thata holder in due course 
holds free from any defect of title of prior par- 
ties, except where the title of the payee is void 
on the ground of fraud, duress, or other unlaw- 
ful means. a holder in due course takes no title 
where the note was void in its inception be- 
cause of the intoxication of the maker.—Green 
v. Gunsten, Wis., 142 N. W. 261. 


22.—-—Negotiability.—A note executed to a 
bank by its directors, reciting that it is given 
to make up a shortage of the cashier, and that 
on recovery of any of the missing assets the 
makers shall be paid the cash value thereof in 
proportion to the amount wnich each may pay 
or be liable for, is non-negotiable-—Exchange 
Nat. Bank y. Chapline, Ark., 158 S. W. 151. 

25.——Notice.—A statement made to the presi- 
dent of a bank which discounted a note before 
maturity, that the payee was engaged in sell- 
ing worthless mining stock, and advising the 
president not to discount the note, was a mere 
expression of opinion, insufficient to bring 
knowledge to the bank of the worthless charac- 
ter of the ncte.—McMillan y. First Nat. Bank, 
Ga., 7 S&S. BE. 734. 

24. Notice.—A transferee of notes who has 
notice of the equities against the transferror by 
reason of his fraud is not a holder in due 
course.—Fournier y. Cornish, Wash., 133 Pac. 9. 

25.-——Novation.—Where the holders of notes 
agreed witn the makers to accept land in lieu 
of payment, there was a complete novation, and 
a purchaser of the notes after maturity, wit’ 
knowledge of the novation, is bound thereby, 
and cannot enforce payment according to the 
tenor of the instruments.—Cooney yv. Dandridge, 
Tex., 158 & W. 178. 





25. Carriers of Goods—Released Valuation.— 
Where there is no agreed valuation and the bill 
of lading accepted and signed by the shipper 
without fraud on the carrier’s part contains a 
released valuation, and where subsequently the 
shipper pays the freight based on the released 
valuation, no recovery can be had for loss be- 
yond that authorized by the published rates.— 
M. K. & T. Ry. Co. v. Walston, Okla., 133 Pac. 42. 
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27. Carriers of Passengers—Protection.—The 
failure of a passenger conductor to prevent a 
white city marshal from entering a negro coach 
does not render the carrier liable for the death 
of a negro in the coach, killed by the marshal, 
unless the conductor could have reasonably an- 
ticipated that as a result of his failure decedent 
or some passenger in the coach, would likely 
be killed or suffer injury.—Missouri, K. & T. 
ty. Co. of Texas v. Brown, Tex., 158 S. W. 259. 

28. Charities—Cy Pres.—Testatrix gave her 
residence for an Old Folks’ Home with funds 
for support, but the property was not suitable 
nor the entire estate sufficient for that purpose, 
yet, since the will disclosed a general char- 
itable intent to help such dependent class, and 
no intent that the trust should fail if not car- 
ried out in the way designated, nor to limit it 
to any particular locality, the establishment of 
the home being incidental to the main object, 
the funds should be administered according to 
the doctrine of cy pres.—Norris y. Loomis, Mass., 
102 N. E. 419. 

29. Chattel Mortgages—“Appurtenances.”— 
A chattel mortgage upon a grain elevator, to- 
gether with weights, scales, and appurtenances 
will not include a roll-top desk kept in the 
office, the term “appurtenances” applying. only 
to machinery necessary to the operation of the 
elevator.—Dixson vy. Ladd, S. D., 142 N. W. 259. 

30.——Illegal Sale—Where the mortgagee of 
chattels agreed to their sale with an under- 
standing that the proceeds should be delivered 
to him, the lien is waived, and the mortgagor, 
although failing to deliver the proceeds, is not 
eriminally liable for wrongful disposition of the 
mortgaged property.—Lawhorn v. State, Ark, 
158 S. W. 113. 

81.-——Junior Mortgage.—It is essential to the 
right of a junior mortgagee to foreclose, where 
a senior mortgagee is rightfully 1n possession, 
that he either redeem from the senior mort- 
gage or show that the property is sufficient in 
value to satisfy the senior mortgagee and leave 
a surplus to be applied upon the junior mort- 
gage.—Tiedt v. Boyce, Minn., 142 N. W. 195. 
22. Contracts—Benefit of Third Person.— 
Where a debtor makes a valid contract with a 
third person to pay his debt, the creditor may 
sue on the contract and enforce it by an action 
in his own name.——Oregon Mill & Grain Co. v. 
iXirkpatrick, Ore., 133 Pac. 69. 


33. Rescission.—The right to rescind a con- 
tract for fraud cannot be predicated on a mis- 
representation involved in the breach of a 
promise as to a future performance, though the 
promisor intended at the time of the making 
of the promise not to keep it.—Missouri Loan 
& Investment Co. v. Federal Trust Co. of St, 
Louis, Mo., 158 S. W. 111. 

34——Time of Essence.—Time will be pre- 
sumed to be of the essence of a contract when 
it is known by both parties at the time it is 
entered into that, without a strict performance 
in that respect, the contract will not accomplish 
its ultimate object.—Ottumwa Bridge Co. v. Cor- 
rigan, Mo., 158 & W. 39. 

35. Corporations—Directors.—Where the di- 
rectors of a corporation voted themselves un- 
lawful, extravagant, improper, and fraudulent 
salaries, seeking to obtain an unfair advantage 
over their fellow stockholders, they may be com- 
pelled to account for the profits or moneys so 
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taken.—A. & M. Robbins v. Hill, 142 N. Y¥. Supp. 
637. 

36.——Illegal Organization.—The liability of 
persons organizing a corporation and transact- 
ing business in its name before the minimum 
capital stock has been subscribed is to the cred- 
itors, and is not an asset, so that the receiver 
of the corporation could not sue such persons 
to collect from them as an asset of the corpora- 
tion.— Wells y. Du Bose, Ga., 78 &. E. 715. 

37.——Preferring Creditor.—A corporation in 
failing circumstances may prefer one creditor 
to another, provided the preference is made in 
good faith, while the property of the corporation 
remains in its possession unaffected by liens or 
process of law.—Graham Paper Co. v. Sheridan 
Pub. Co., Mo., 15 S. W. 92. 


38.——Subscription.—One induced by fraud to 
subscribe for stock, who gives notice of his re- 
scission to the officers of the corporation, need 
not resort to equity to annul the subscription, 
but he can wait until the corporation or its re- 
ceiver sues to enforce the subscription, and then 
rely on the fraud.—Johns v. Coffee, Wash., 133 
Pac. 4. 


39. Covenants.—A general covenant of war- 
ranty in a deed is breached by an outstanding 
lease.—Bass v. Starnes, Ark., 158 S. W. 136. 

40. Criminal Evidenece—Expert Testimony.— 
Expert evidence in cases where the border line 
between general and expert knowledge is close 
is not conclusive, but upon questions involving 
a highly specialized art, with reference to which 
a-layman can have no knowledge at all, the 
court and jury must depend on such evidence.— 
Flege v. State, Neb., 142 N. W. 276. 

11. Criminal Law—Accessory.—The  convic- 
tion of a principal is prima facie evidence of 
his guilt on the trial of an accessory before the 
fact, but the record of such conviction does not 
exclude other competent evidence of the prin- 
guilt or prevent the dispute of such 
collaterally on the issue of the acces- 
guilt.—Jones vy. State, Ark., 158 S. W. 
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42.——Former Jeopardy.—To sustain a plea of 
former jeopardy, the defendant must prove that 
the acts which constitute the offense for which 
the former conviction was had are the very acts 
constituting the offense for which he is now on 
trial—Creech y. State, Tex., 158 S. W. 277. 

43.——Impeaching Verdict.—A verdict cannot 
be impeached by affidavits of the jurors as to 
how they understood an instruction.—State v. 
Teale, Iowa, 142 N. W. 235. 

44. Damages—Riparian Rights.—The city of 
Portland cannot construct a public wharf below 
the ordinary high-water line of riparian lots 
without compensating the owners thereof for 
their wharfage right thereby taken.—Pacific 
Milling & Elevator Co. vy. City of Portland, Ore., 
133 Pac. 72. 

45, Tort-feasors.—A tort-feasor is answer- 
able for all damages directly traceable to the 
wrong done and arising therefrom without an 
intervening agency, and without the fault of 
the person injured.—Carson y. Ft. Smith Light 
& Traction Co., Ark., 158 S. W. 129. 

46. Death—Instantaneous.—Where the death 
of one by wrongful act was instantaneous and 
painless, there could be no recovery for pain 








and suffering.—Burch v. St. Louis, I. 
Ry. Co., Ark., 158 S. W. 139. 

47. Deeds—Description.—A . deed purporting 
to convey “15314 acres off of lot of land No. 
42”” was void for indefiniteness of description.—- 
James v. Hamil, Ga., 78 S. E. 721. 

48.——Heirs.—In the case of a limitation of a 
life estate with remainder to the heirs of an- 
other who is still living, if the context shows 
that the word “heirs’ was used in a popular 
and not 2 technical sense, those answering that 
description take the remainder as a vested es- 
tate.—Heady v. Holiman, Mo., 158 S. W. 19. 

49. Dismissal and Non-Suit—Counterclaim.— 
Where plaintiff in ejectment dismisses his cause 
of action after defendant has filed a counter- 
elaim claiming an interest in the land and ask- 
ing affirmative relief, defendant has a right to 
proceed to trial upon such counterclaim.—Long 
v. Bagwell, Okla., 133 Pac. 50. 

50. Divoree—Community Property.—Where a 
wife obtained a divorce and the court found 
that certain real estate in her name was ac- 
cumulated by the joint efforts of the parties 
during marriage, it was proper to adjudge that 
plaintiff should pay defendant for his equity 
therein and that the title should be quieted in 
her.—Gleeson v. Gleeson, Neb., 142 N. W. 292. 

51.——Cruelty.—Unjustifiable acts causing the 
other spouse to endure such suffering and dis- 
tress as to wholly destroy peace of mind and 
render life unendurable held to justify a di- 
on the ground of cruelty without physical 
Dickinson, Ind., 


vor 
acts of cruelty.—Dickinson vy. 
102 N. E. 398. 

§2. SIsecrows—Performance of Condition.—- 
Where a check for the earnest money was de- 
posited in a bank with the contract for the 
sale of land, it became payable when the con- 
tract went into effect.—Monarch Portland Ce- 
ment Co. v. Washburn, Kan., 133 Pac. 156. 

53. Evidenee—Non-Expert Witness.—A 
expert witness may testify as to the conscious- 
ness or unconsciousness of a person.—Watson 
v. Newell, 142 N. Y¥. Supp. 653. 

54.——Presumption.—The condition of bank- 
continue, in absence of a 





non- 


ruptey is presumed to 
contrary showing, after its existence has been 
established.—Lewis v. Michigan Stove Co., Ind. 
102 N. E. 391. 

55. Exehange of Property—Rescission.—A de- 
lay of six months does not amount to a waiver 
of right to rescind a contract for the exchange 
of real property, invalid for undue influence on 
a weak-minded woman, where it does not appea* 
her condition had improved or that she realized 
that she had been wronged.—Krueger v. Buel, 
Wis., 142 N. W. 264. 

56. Exeeutors and Administrators—Gratuitous 
Services.—The law presumes that services by 
one member of a family for another were ren- 
dered gratuitously.—Hyde v. Honiter, Mo. 158 
Ss. W. 83. 

57. [xemptions—Evasion of Statute.—Under 
Burns’ Ann. St. 1908, § 2669, imposing a fine 
upon one who assigns a claim for the purpose 
of having it collected by attachment or garnish- 
ment outside of the state, a debtor whose wages, 
exempt within the state, are garnisheed upon a 
claim assigned in violation of the statute has 
a right of action against the assignor.—Mark- 
ley v. Murphy, Ind., 102 N. E. 376. 
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58. Fraud—Innocent Parties.—Where one of 
two innocent parties must suffer by the mis- 
conduct of a third person, the one who made 
the condition possible should bear the burden.— 
Judy vy. Warne, Ind., 102 N. E. 386. 


59.——Negligence.—Where a party was guilty 
of a positive, willful fraud inducing the adverse 
party to act thereon and execute an instrument, 
the fact that the adverse party was guilty of 
negligence in executing the paper without fur- 
ther inquiry as to its contents did not de- 
prive him of the right to sue for fraud.—Muller 
v. Rosenblath, 142 N. Y. Supp. 602. 


60. Fraudulent Conveyances—Deficiency Judg- 
ment.—In an action to set aside a conveyance 
as fraudulent upon plaintiff, a judgment cred- 
itor, it is not proper to render a personal judg- 
ment against the grantee for any deficiency 
which might remain after the lands in question 
were Subjected to the grantor’s debts.—Louder 
v. Hunter, S. D., 142 N. W. 251. 

61. Garnishment—Assignment by Check.-- 
Under Negotiable Instruments Law, § 188, pro- 
viding a check does not operate as an assign- 
ment of any part of the funds to the credit of 
the drawer, and the bank is no liable to the 
holder until it accepts or certifies the check, 
the holder of a check who in good faith has 
paid the maker in full for it is entitled to so 
inuch of the deposit as is required to pay the 
check as against an attaching creditor of the 
maker.—Farrington v. P. E. Fleming Commis- 
sion Co., Neb., 142 N. W. 297. 


62. 





Hizhways—Special Assessments.—<An as- 
sessment may be made against property benefit- 
ed by the improvement of a highway outside of 
an incorporated city or a town, although it does 
not front upon such highway.—McCray vy. Man- 
ning, Cal., 133 Pac. 17. 

63. Husband and Wife—lInjury to Wife.—In 
a husband's action for loss Of his wife’s services 
due to personal injuries, he may recover for his 
own services in nursing and caring for the wife 
where it is shown that he devoted time thereto 
to the exclusion of his business or employment, 
whereby he suffered an actual and pecuniary 
loss.— Bruce v. United Rys. Co. of St. Louis, Mo., 
158 S. W. 102. 





64.—-Loss of Consortium.—Where the husband 
was injured and incapacitated by his employ- 
er’s negligence held that the wife had no action 
for loss of consortium; the loss of the society, 
companionship, aid, and support of her husband 
during the time he was so incapacitated.—Gam- 
bino vy. Manufacturers’ Coal & Coke Coa., Mo., 158 
& W.. Ft. 

5.——eparate Estate.—The duty of a husband 
to support his wife exists though she has a 
separate estate and though she may have been 


unchaste before the marriage.—State vy. Hill, 
Iowa, 142 N. W. 231. 
66. Injunection—Nuisance.—Where the com- 


missioners of highways construct a culvert with 
such an insufficient opening that surface water 
is thrown upon the land of an abutting owner 
to his repeated damage, the commissioners, on 
proper notice, must abate the nuisance and on 
failure will be required to do so by injunction. 
—Murphy v. Fairmount Tp., Kan., 133 Pac. 169. 

67. Insuranee—Proximate Cause.—In an ac- 
tion on an accident in policy providing that the 





insurer’s liability should be one;fifth of the 
amount otherwise payable if injury resulted 
from intentional act, recovery was limited to the 
one-fifth, where insured was intentionally struck 
a slight blow without intent to kill, and fell, 
striking his head on the pavement and fatally 
fracturing his skull—Ryan v. Continental Cas- 
ualty Co., Neb., 142 N. W. 288. 

68. Waiver.—Where an insurance company 
accepted a note taken by an agent for a portion 
of a premium and made efforts to collect the 
note, it waived any right to forfeit the policy 
under a provision in the note that its non-pay- 
ment at maturity should ipso facto avoid the 
policy, and a stipulation in the policy that agents 
of the insurer should have no authority to 
waive the. forfeiture.—Fidelity Mut. Life Ins. 
Co. v. Goza, Ga., 78 S. E. 735. 

69. Judgment—Collateral Attack.—A void 
judgment may be collaterally attacked.—-Long 
v. Tighe, Nev., 133 Pac. 69. 








70. Libel and Slander—Privilege.—The privi- 
lege granted to publications which announce the 
intentions of government officers is limited. to 
that class of officers and to questions about 
which it is to the instruction and advantage of 
the public to be informed.—Hagener v. Pulitzer 
Pub. C8., Mo., 158 S. W. 54. 

71. Limitation of Actions—Suspension.—W here 
limitations against the recovery of real prop- 
erty commenced running in a person's lifetime, 
the running of the statute was not suspended 
after his death during the infancy of such per- 
son’s heir.—Fore y. Berry, S. C., 78 S. E. 706. 

72. Malicious Prosecution —Acquittal.—The 
fact of acquittal affords no presumption that 
defendant did not have probable cause to insti- 
tute the prosecution.—Hanowitz vy. Great North- 
ern Ry. Co., Minn., 142 N. W. 196. 

73. Burden of Proof.—In an action for ma- 
licious prosecution, malice and want of probable 
cause must both be provyen as distinct issues.— 
Hanowitz v. Great Northern Ry. Co., Minn., 142 
N. W. 196. 


74. Master and Servant— Assumption of Risk. 
—A servant does not assume the risk of un- 
known dangers due to the master’s negligence. 
—Perry v. Ohio Valley Electric Ry. Co., W. Va., 
78 8. E. 692. 

75. Concurrent Negligence.—W here the 
negligent failure of an employer to guard a 
saw concurred directly with the act of a co- 
employee in producing injury to an employee, 
the negligence of the employer was the proxi- 
mate cause.—Marietta Glass Mfg. Co. v. Pruitt, 
Ind., 102 N. E. 369. 

76. Fellow-Servant.—An employee assumes 
the risk of injury from the negligence of a 
fellow-servant.—“'ubbo v. Pacific Coast Const. 
Co., Ore., 133 Pac. 83. 

Last Clear Chance.—An employee _ in 
switchyards who is familiar with the situation 
must look out for himself, and trainmen seeing 
him in a place of danger may assume that he 
will avoid the danger, and the humanitarian 
doctrine can only be invoked from the time the 
trainmen see that he will not protect himself. 

Gabel v. St. Louis & 8S. Co., Mo., 158 8. 
W. 12. 

78. Master's Assurance.—Where an employee 
complains to a master that he is afraid to work 
with his fellow-servant, and the master admits 
that such fellow-servant is incompetent and 
that he will place him at other work, the one 
complaining may continue at work for a rea- 
sonable time without assuming the risk of his 
fellow-servant's negligence.—Delmore v. Kansas 
City Hardwood Flooring Co., Kan., 133 Pac. 151. 
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_ 79.——Vice-Principal.—The act of a foreman 
in ordering an employee to drill in a hole con- 
taining unexploded dynamite is the act of a vice 


principal, and the employer is liable for the 
foreman’s negligence, though in loading and 


firing shots the foreman and employee worked 
together as fellow-servants.—Britt y. Crebo, Mo., 
158 S. W. 65. 

80. Mechanies’ Liens—Homestead.—A  con- 
tractor is not entitled to a mechanic's lien 
against a homestead for the balance due for re- 


pairs made thereon.—Hollister vy. Sweet, S. D., 
142 N. W. 255. 

81.——Materialman.—Where lumber is deliv- 
ered to premises, and so far as known is not 


used elsewhere, and all that 1s purchased is used 
in a building erected on the premises, the ma- 
terialman is entitled to a lien.—Moon Vv. Brown, 
Mo., 158 S. W. 79. 

82. Mortgages—Sale.—Where a deed of trust 
made it the duty of the trustee to sell on the 
debtor’s default at the request of the beneficiary, 





it did not limit such request to the particular 
beneficiary named in the deed, but authorized a 
sale at the request of the owner of the debt 





Todd v. Tex., 158 S. W. 182. 

83. Municipal Corporations — Injunction. — 
Where the officers of a city designedly and ca- 
priciously attempt to open and construct streets 
so as to place burdens on a property owner 
which he carnot in good conscience be required 
to bear, he may secure relief by timely applica- 
tion to court of equity.—Granite Bituminous 
Paving Co. vy. Fleming, Mo,. 158 S. W. 4 

84. Negligence—Husband and Wife.—®Where 
a wife, whose husband was ill, promised a nurse 
to maintain a light at a certain point on the 
husband's premises to enable the nurse to move 
about the upper hall in safety, and failed to 
perform the undertaking, she is liable to the 
nurse for injuries caused by the absence of the 
light.—McLeod v. Rawson, Mass., 102 N. E. 429. 

SS. Party Walls—Opening.—In the absence of 
statutory regulation or express agreement, eith- 
er party may close openings or windows in a 
party wall while one of the lots remains vacant. 
—Holden v. Tidwell, Okla., 133 Pac. 54 

86. Principal and Agent—Ratification.—To 
permit a valid ratification of a contract made 
by another, it must purpose to be made for or 
in the name of the ratifying person.—O’Connor 
v. Camp, Tex., 158 & W. 203. 

87. o enable a principal to 
recover for secret profits made by his agent in 
exchange of property, it must appear that the 
igent had knowledge of the value of the prop- 
erty taken unknown to his principal which the 
agent used to his advantage.—Davis vy. Haire, 
Neb., 142 N. W. 303. 

SS. Principal and Surety 
The contracts of sureties, 
are to be construed so as to give effect to the 
intention of the parties, in ascertaining which 
the language should be read in the light of the 
circumstances surrounding the execution of the 
instrument: but, when the meaning has been 
thus ascertained, the responsibilitv of the surety 
is strictissimi juris, and is not to be extended 
or enlarged by implications or construction.— 


Bemis, 











y Company.— 
like other contracts, 


= 








Knit Goods Exchange y. Halpern, 142 N. Y. Supp. 
566. 

89. Surety Company. —The rule requirine 
strict construction in favor of private sureties 


who sign fer accommodation does not apply to 
the contract of a surety company, but its con- 
tract is to be construed most strictly against it 
and in favor of the obligee.—United States Fi- 
delity & Guaranty Co. v. Poetker, Ind., 102 N. E 
372. 

90. Ratlroads—Last Clear Chance.—Where an 
adult struck by a train looked towards it. and 
then walked rapidly on the track, and the train- 
men had no knowledge of any defect in her eye- 
sight or hearing, the humanitarian doctrine was 
inapplicable.—Reeves v. Kansas City, St. L. & 
¢ RR. Ca. Ma, 168 & W. F. 





91. Licensees.——Where there is an estab- 
lished user of a raliroad track hy pedestrians, 
which user is known to the company, it must 


eare for pedestrians.—Feldman y. St. 

Louis, I. M. & S. Ry. Co., Mo., 158 &. W. 88. 
92.— als.—It was a duty of trainmen to 

e the statutory signals by bell and whistle 


exercise 








gi 





at a point on the right of way which was cus- 
tomarily used by pedestrians as a footpath or 
crossing to the company’s knowledze.—Galves- 
rome H. & S. A. Ry. Co. v. Huegle. Tex., 158 &. W. 


95. Reeeivers—Action by.—An action by the 
receiver of a company on a debt due it must be 
brought in its name, unless it has been as- 
signed to him, and the law of the forum allows 
him to sue in his own name as 
Rochester Tumbler Works y. Mitchell Woodbury 
Co., Mass., 102 N..E. 438. 

94. Replevin—-Burden of Proof.—<A plaintiff in 
replevin must recover on his own title, and 
detendant, though not the owner, if in posses- 
sion, is entitled to judgment where plaintiff 
has no title-—Dixscn vy. Ladd, S. D., 142 N. W. 

259. 

95. Sales—Breach of Warranty.—A buyer 
may sue for breach of warranty, though the 
purchase price notes are unpaid.—Skoog vy. May- 
er Bros. Co., Minn., 142 N. W. 193. 

96. Waiver.—The purchaser of an 
bile, by keeping and using it after 
its detects could or would not be cured by the 
seller, waived his right to: rescind the contract 
because of such defects, leaving as his only rem- 
edy an action for damages.—Houston Motor Car 
Co. v. Brashear, Tex., 158 S. W. 233. 

97.—-Warranty.—While intent to warrant is 
essential to a warranty, a positive assertion or 
representation intended to induce a purchase 
and which does induce the buyer to purchase 
relying thereon raises a conclusive presumption 
of such an intent.—Ellis v. Barkley, Iowa, 142 
N. W. 203. 

98. Trusts—Spendthrift.—The validity of a 
spendthrift trust depends upon whether it was 
created by the cestui out of his own property, 
or by another out of property in which the 
cestui had at the creation of the trust no in- 
terest, and in which he acquired only the strict- 
ly limited one created by the trust instrument, 
in which latter case the trust is valid.—Hale \ 
Bowler, Mass., 102 N. E. 415. 

94. Termination.—A trust created solely to 
protect the estate of a married woman from her 
husband during coverture terminated when the 
parties were divorced.—McNeer v. Patrick, Neb., 
142 N. W. 283. 

100. Vendor and Purchaser—Place of Pay- 
ment.—One who offers to sell real estate at a 
certain price has the right to have the payment 
made to her at her place of abode.—Cram v. 


assignee,— 


automo- 
he knew that 








Long, Wis.. 142 N. W. 267. 
101.——Quit Claim.—The grantee in a quit- 
claim deed may be entitled to the protection 


a bona fide purchaser.—Sullenger v. 
Ind., 102 N. E. 380 


afforded 
Baecher, 

102.— 
birth of anc omer 


‘ possibility of the 
child who would share as re- 
mainderman in the property does not entitle a 
purchaser to rescind, where he expressly con- 
tracted to assume that risk at the time of the 
convevance.-—-Heady v. Hollman, Mo., 158 & W. 
19. 

1038.——Void JTudgment.—There can be no in- 
nocent purchaser for value under a judgment 
which shows on its face that it is void.—Pearce 
v. Heyman, Tex., 158 S. W. 242. 

104. Waters and Water Courses 3eneficial 
Use.—The appropriation of water for use in 
maintaining a summer resort with its acces- 
sories, such as waterworks, lakes, fountains and 
park, held for a beneficial use, under the Consti- 
tution and laws of Colorado, and to take prioritv 
over a subsequent appropriation sought for 
manufacturing purposes.—Empire Water & Pow- 
er Co. v. Cascade Town Co., C. C. A., 205 Fed. 
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195. Rates.—A customer of a public service 
water supply company has a right to reasonable 
rates for water independent of any contract ‘be- 
careeh the company and the city for the benefit 
of its inhabitants——Wood v. New York Interur- 

ban Water Co., 142 N. Y. Supp. 626. 

106. Wiltis—Shelley’s Case.—Will construed, 
and held that the daughter of testatrix took a 
fee in the realty constituting a part of the 
estate under the rule in Shelly’s Case and Act of 











April 27, 1885 (P. L. 368).—Cook  v. Quincy 
Tnited Brethren Orphanage and Home, Pa., 87 
Atl. 302. 





=— « 


As 


eee ee 


